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foreign country. The alien must be in
possession of travel documentation es-
tablishing identity, nationality, and
ability to enter a country other than
the United States. This waiver of visa
and passport requirement is not avail-
able to an alien who is a citizen of Af-
ghanistan, Bangladesh, Cuba, India,
Iran, Iraq, Libya, Pakistan, Sri Lanka,
or a citizen of a Republic of the former
Socialist Federal Republic of Yugo-
slavia which includes Bosnia, Croatia,
Serbia, Montenegro, Slovenia, and
Macedonia. This waiver of visa and
passport requirements is also not avail-
able to an alien who is a citizen of
North Korea (‘‘Democratic Peoples’ Re-
public of Korea’’) or Vietnam (‘‘Social-
ist Republic of Vietnam’’), and is a
resident of one of the said countries. It
is, on a basis of reciprocity, available
to a national of Albania, Bulgaria,
Czechoslovakia, Estonia, the German
Democratic Republic, Hungary, Latvia,
Lithuania, Mongolian People’s Repub-
lic, People’s Republic of China, Poland,
Romania, or the Union of Soviet So-
cialist Republic, resident in one of
those countries, only if he is transiting
the United States by aircraft of a
transportation line signatory to an
agreement with the Immigration and
Naturalization Service on Form 1–426
on a direct through flight which will
depart directly to a foreign place from
the port of arrival.

(j) Individual cases of unforeseen emer-
gencies. A visa and passport are not re-
quired of an alien if, either prior to the
alien’s embarkation abroad or upon ar-
rival at a port of entry, the responsible
district director of the Immigration
and Naturalization Service in charge of
the port of entry concludes that the
alien is unable to present the required
documents because of an unforeseen
emergency. Any waiver of the visa or
passport requirement may be granted
by the INS district director pursuant
to INA 212(d)(4)(A) without the prior
concurrence of the Department of
State in each case in which the district
director concludes that the alien’s
claim of emergency circumstances is
legitimate and bona fide and that ap-
proval of the waiver would be appro-
priate under all of the attendant facts
and circumstances.

(k) Fiance(e) of a U.S. citizen. Not-
withstanding the provisions of para-
graphs (a) through (h) of this section, a
visa is required of an alien described in
such paragraphs who is classified, or
who seeks classification, under INA
101(a)(15)(K).

(l) Visa waiver pilot program. (1) Not-
withstanding the provisions of para-
graphs (a) through (k) of this section, a
visa is not required of any person who
seeks admission to the United States
for a period of 90 days or less as a vis-
itor for business or pleasure and who is
eligible to apply for admission to the
United States as a Visa Waiver Pilot
Program applicant.

(2) Countries designated as pilot pro-
gram countries under paragraph (l)(1),
of this section are: the United Kingdom
(effective July 1, 1988); Japan (effective
December 15, 1988); France and Switzer-
land (effective July 1, 1989); The Fed-
eral Republic of Germany and Sweden
(effective July 15, 1989); Italy and The
Netherlands (effective July 29, 1989);
Andorra, Austria, Belgium, Denmark,
Finland, Iceland, Liechtenstein, Lux-
embourg, Monaco, New Zealand, Nor-
way, San Marino, and Spain (effective
October 1, 1991); Brunei (effective July
29, 1993); Ireland (effective April 1,
1995); Argentina (effective July 8, 1996);
Australia (effective July 29, 1996) and
Slovenia (effective September 30, 1997).

(m) Treaty Trader and Treaty Investor.
Notwithstanding the provisions of
paragraph (a) of this section, a visa is
required of a Canadian national who is
classified, or who seeks classification,
under INA 101(a)(15)(E).

[52 FR 42597, Nov. 5, 1987, as amended at 53
FR 9110, Mar. 21, 1988; 53 FR 50162, Dec. 13,
1988; 53 FR 53375, Dec. 30, 1988; 54 FR 27121,
June 27, 1989; 56 FR 30428, July 2, 1991; 56 FR
46717, Sept. 13, 1991; 58 FR 40586, July 29, 1993;
58 FR 43439, Aug. 16, 1993; 59 FR 1473, Jan. 11,
1994; 60 FR 15874, Mar. 28, 1995; 61 FR 35629,
July 8, 1996; 61 FR 39319, July 29, 1996; 62 FR
51031, Sept. 30, 1997; 63 FR 16893, Apr. 7, 1998;
64 FR 7999, Feb. 18, 1999]

§ 41.3 Waiver by joint action of con-
sular and immigration officers of
passport and/or visa requirements.

Under the authority of INA 212(d)(4),
the documentary requirements of INA
212(a)(7)(B)(i)(I), (i)(II) may be waived
for any alien in whose case the con-
sular officer serving the port or place
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of embarkation is satisfied after con-
sultation with, and concurrence by, the
appropriate immigration officer, that
the case falls within any of the fol-
lowing categories:

(a) Residents of foreign contiguous ter-
ritory; visa and passport waiver. An alien
residing in foreign contiguous territory
who does not qualify for any waiver
provided in § 41.1 and is a member of a
visiting group or excursion proceeding
to the United States under cir-
cumstances which make it impractical
to procure a passport and visa in a
timely manner.

(b) Aliens for whom passport extension
facilities are unavailable; passport waiver.
As alien whose passport is not valid for
the period prescribed in INA
212(a)(7)(B)(i)(I) and who is embarking
for the United States at a port or place
remote from any establishment at
which the passport could be revali-
dated.

(c) Aliens precluded from obtaining
passport extensions by foreign government
restrictions; passport waiver. An alien
whose passport is not valid for the pe-
riod prescribed in INA 212(a)(7)(B)(i)(I)
and whose government, as a matter of
policy, does not revalidate passports
more than 6 months prior to expiration
or until the passport expires.

(d) Emergent circumstances; visa waiv-
er. An alien well and favorably known
at the consular office, who was pre-
viously issued a nonimmigrant visa
which has expired, and who is pro-
ceeding directly to the United States
under emergent circumstances which
preclude the timely issuance of a visa.

(e) Members of armed forces of foreign
countries; visa and passport waiver. An
alien on active duty in the armed
forces of a foreign country and a mem-
ber of a group of such armed forces
traveling to the United States, on be-
half of the alien’s government or the
United Nations, under advance ar-
rangements made with the appropriate
military authorities of the United
States. The waiver does not apply to a
citizen or resident of Cuba, Mongolia,
North Korea (Democratic People’s Re-
public of Korea), Vietnam (Socialist
Republic of Vietnam), or the People’s
Republic of China.

(f) Landed immigrants in Canada; pass-
port waiver. An alien applying for a visa
at a consular office in Canada:

(1) Who is a landed immigrant in
Canada;

(2) Whose port and date of expected
arrival in the United States are known;
and

(3) Who is proceeding to the United
States under emergent circumstances
which preclude the timely procurement
of a passport or Canadian certificate of
identity.

(g) Authorization to individual consular
office; visa and/or passport waiver. An
alien within the district of a consular
office which has been authorized by the
Department, because of unusual cir-
cumstances prevailing in that district,
to join with immigration officers
abroad in waivers of documentary re-
quirements in specific categories of
cases, and whose case falls within one
of those categories.

[52 FR 42597, Nov. 5, 1987, as amended at 56
FR 30428, July 2, 1991; 60 FR 30188, June 8,
1995; 61 FR 1835, Jan. 24, 1996; 63 FR 48577,
Sept. 11, 1998]

Subpart B—Classification of
Nonimmigrants

§ 41.11 Entitlement to nonimmigrant
status.

(a) Presumption of immigrant status
and burden of proof. An applicant for a
nonimmigrant visa, other than an alien
applying for a visa under INA 101(a)(15)
(H)(i) or (L), shall be presumed to be an
immigrant until the consular officer is
satisfied that the alien is entitled to a
nonimmigrant status described in INA
101(a)(15) or otherwise established by
law or treaty. The burden of proof is
upon the applicant to establish entitle-
ment for nonimmigrant status and the
type of nonimmigrant visa for which
application is made.

(b) Aliens unable to establish non-
immigrant status. (1) A nonimmigrant
visa shall not be issued to an alien who
has failed to overcome the presumption
of immigrant status established by INA
214(b).

(2) In a borderline case in which an
alien appears to be otherwise entitled
to receive a visa under INA 101(a)(15)(B)
or (F) but the consular officer con-
cludes that the maintenance of the
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